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SUMMARY 

Thc Curators of the University of Missouri (thc “University”) respectfully request 

reconsideration and clarification of the Second Report and Order in  Reexamination of the 

Comparativc Standard for Noncoinincrcial Educational Applicants, MM Docket 95-3 1 (“Second 

X d i O ” ) .  The Commission’s decision is contrary to the public interest, lacks empirical support, 

and fails to address the issues of interim licensing and the licensing of stations formerly licensed 

to Michael Ricc. 

Although the Sc,co/id K & O  claims to “preserve opportunities” for NCE applicants for 

ion-I-erericd spectrum, as the University demonstrates, these opportunities are merely a mirage. 

The mitigating factors proffered by the Commission i n  tact provide no protection for NCE 

broadcasters. Thus, in  rcality, the Scco/id R&O bans NCE stations t?om non-reserved spectrum 

as effectively as ilii outright prohibition. Barring NCE applicants tiom non-reserved spectrum 

contravenes h e  puhlic interest. The public interest would be far better served by allowing NCE 

hroadcastcrs like the University to compete with coinincrcial broadcasters like Clear Channel 

Communications for non-rcserved stations. 

Thc Commission inust also clarifj the Seco/ld K & O  with regard to interim licensing. 

Historically, the Commission has trcnted interim licensing as distinct froin permanent licensing. 

The University asscits that the Commission should continue to do so and not dismiss NCE 

applications for interim licenses that are inutually cxclusive with commercial applications. 

Nonconiinercial educational cntitics arc particularly attractive candidates for interim licenses and 

the Commission should not dismiss these applicants based solely on their non-cotnmcrcial status. 

Finally. thc Commission must recogniae that the u n i q u e  circumstances involved in 

licciising the Fomw Michael Ricc stations incrits consideration. The long dclay in  service to the 



puhlic in coiniiiunities once served hy stations associated with Michael Rice mandates a sui 

s070'is approach. 

. . .  
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To: The Commission 

PETITION FOR RECONSIDERATION 

‘The Cui’ators of the University o f  Missouri (“the University”), by and through their 

attorncys, and pursuant tu Section I .429 o f  the Conlmission’s Rules, hereby seek reconsideration 

ot‘thc Coniniission’s Sccond Reporr ~ n d  Order. released in the above-captioned proceeding on 

April IO. 2003, FCC 03-44. 68 Fed. Reg. 26,220 (May 15, 2003) (“Second R&0”). The 

Univcrsity is an applicant for interiin authority to operate the former KFMZ(FM), 98.3 MHz 

(Channel 252C2). Columbia, Missouri (File N o .  BIPH-20010724ACJ) (the “former Rice station” 

or “KFMZ”) as a noncoinmcrcial cducational (“NCE”) station. As the Second K&O failed to 

address severill important issues raised by the liniversity and effectively bars NCE broadcasters 

f.om non-reserved spectrum, thc Commission’s decision must be reconsidered, 

The policy that the Second K&O adopts-to summarily reject applications for NCE 

statiolis thr non-rescrvcd spectrum. where such applications conflict with one OT more 

commercial aPpIicationsl--ai-bitrariIy stifles the development ofNCE broadcasting, in favor of 



commercial hroadciisting. If the Coinmission's Second R&O i s  implemented in its present fom, 

any  expansion of NCE broadcasting would be severely circumscribed, and, therefore, demand 

f o r  additional NCE programming would remain unmet 

Noncommercial Educational Servicc has tmditionally been recognized and appreciated 

tor its rolc in serving the public interest. Today, when media has become increasingly 

c~~miiicrciaIizctl. NCE stations add tremendous value lo broadcasting. Many areas continue to be 

tinderscrvcd in NCE programming, i n  large part because only a small portion of the FM 

spectrum is reserved f o r  such prngramining. Indeed, in many parts of the country, the spectrum 

reserved for NCF bi-oadcasting is already full: and without the ability to expand to other portions 

of the spectrum. the full potential o fNCE broadcasting will not be realized. At a minimum, 

applicants for NCE stations in the non-reserved spectrum should at least have an opportunity to 

compete with commercial applicants. and this the Coininission denies in  i ts  Second Reporl and 

Order. 

In  1007. C:ongess recognixd the public interest in NCE broadcasting by exempting 

applicants for NCE stations from required auctions for FCC licenses and construction permits.* 

This  Icgislation illustratcs thc intent o f  Congress to ease burdens on applications for NCE 

broadcasting. For a regulatory body to respond by heig/i/cnirig the burden on NCE applications, 

by v i r tua l ly  excluding them altogether from consideration for the non-reserved spectrum, 

contravcncs conb~ess io~~al  intent and ill-scrvcs public policy. 

The University has immcdiatc concerns that the rule announced in the Second R&O will 

adversely at'feci i l s  application t i l t  interiin authority to operate the former Rice station. The 

For a description of the rclevant part o f the  legislation, see id. at 71 4. Thc Court o f  
Appeals for the District ofCoIuinbia, in interpreting the statute, ruled that the FCC must exempt 
applicants for NCE stations from all iliictions. Nulional Public Radio w .  FCC, 254 F.3d 226, 
228-29 (D.C. Cir. 2001). 



process of replacing the fomier owncr, Michacl Rice’s organization, has been ongoing now for 

alinost two ycaix tlic Columbia. coniniunity has been deprivcd ofany service on the KFMZ 

licquency since October 3: 2001 .’ Although the Sccond K&O should have no effect on the 

selection of a n  interim operalor as i t  fails to address such grants oftemporary authority, the 

University is conccrned that i t  will he excludcd i iom considcration to he the interim operator of 

thc tbmicr Ricc station. Tliercfore, tlic Commission should not effectively eliminate NCEs from 

consitlcration as an interim or pcnnanent rcplacemcnt for the former Rice station. 

1. THE SECUND R&O EFFECTIVELY BARS NEW NCE STATIONS FROM 
NON-RESERVED SPECTRUM 

111 the Scwi id  K&O. the Commission offered the following three reasons why its decision 

is iiot “tantamount to  an outright prohibition on applications for NCE stations for non-reserved 

spcctrum:” ( 1  ) thc  no^ unconimon” non-mutual exclusivity of applications for certain services; 

(2)  the cxistence of settlcnicnt opportunities; and ( 3 )  the opportunity for applicants for NCE 

stations to rescrvc channels for N C E  use according to revised procedures.‘ Contrary to the 

Coinmissioii’s gloss. these thrcc factors provide virtually no protection to NCE applicants, and 

its decision rffcctivcly bars NCE applicants from non-reserved spectrum. In light ofthe 

Commission’s slakxl goal “to preserve opportunities for applicants for NCE broadcast stations to 

usc non-reserved spcctruin,”’ the fact that its actions do not advance this goal warrants 

reconsideration. 

In support ot’the proposition that i t  is “not uncommon” for applications for certain 

ser\Jiccs not to he mutually exclusivc, the Commission notes that in a recent proceeding more 
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than one-third of4700 applications for LPTV and TV translators were processed without 

I-cquiring ail auction." In otlier words, in that particular proceeding, one-third of the applications 

cithei- faced no competition lrom the beginning or a settlement was reached with a previously 

conflicting applicant. As an ini t ia l  matter, 3 3 ' K  is a distinct minority. Furthennore, this statistic 

lacks pcrsuasiveness becausc i t  deals with only certain services-LPTV and TV translators-and 

covers only a limited period oftime, one filing window. The nature and economics of low 

power tclcvision stations and TV translators arc inherently distinct from full  power TV and FM 

stations. Most importantly, the one-third statistic is misleading because i t  combines two 

different ways in which an auctioii can be avoided: non-mutual exclusivity in the first instance 

a n d  scttleinents that resolved ol-iginally competing applications. By including the Commission's 

second ,justification. the oppoitunity tor settlement, this statistic does not reveal the number of 

applications that faced no competition in thc tirst instance. 

In reality, the only scenario in which an NCE applicant could apply for non-reserved 

spectrum is where no competing coiiiincrcial application is filed. NCE applicants, however, will 

lind little coinfort or rclicfin this. The high deinand for TV and FM licenses renders i t  

extremely uillikcly that no cominercial applicant would bc interested in a given channel. Indeed. 

the Commission offers no statistic to refute this. On reconsideration, the Commission must 

acknowledge that the highly unlikely possibility that a n  NCE application will not be inutually 

exclusive in no way mitigates the impact of the Second K&O on NCE applicants. 

Secontlly, the Coinmission proffers that NCE applicants may settle with commercial 

applicants, and, rherct'ore. i [  rcilsons that NCE applicants are not effectively excluded from 

securing noli-reservcd spectrum. This justification is exceeding1 y /~roble~natic, because, in light 

3 



ofthe Commission’s proposed rule, there is n o  incentive for any commercial applicant to make 

any conccssions to an NCE applicant, bccause the coinmcrcial applicant knows that the NCE 

;ipplicnlion will be dismissed In other words: because the NCE applicant enters any settlement 

negotiation with no bargaining le\)eragc, i t  simply cannot achieve settlement. Thc Commission 

candidly acknowledged this difficulty i i i  its Swomf Firrrher Nolicc of Proposed Rldemaliing (the 

“ S K O J ~  N P R M ’ ’ )  07 Fed. Reg. 9945 (Feb. 14, 2002), in which i t  noted that “[ulnder this 

approach . . . there would hc little incentive  ti^ the commercial applicant to try to settle or reach 

iiii engineering solution in (lie first place.”’ Furthermore, settlements are only permitted in 

cxtremely limited circumstances.‘ The Second R&O eased slightly the Commission’s anti- 

collusion rules i‘or A M  stations hut explicitly declincd to ease the rules for FM and TV.‘ As the 

Sccond R&O states: “Given the limited number of opportunities for any new stations using AM 

frequeiicies, this cxpansion to the groups that qualify for settlement is incremental.”1° The lack 

of opportunities and incentives for settlement provide little, if any, protection to applicants for 

NCE stations when faced with mutually cxclusive commercial applications. 

The Commission also offers NCE applicants the promise of somewhat expanded 

I I  opportunitics to reserve channels lor NCE service. 

reserve additional channels for NCE services is a positive step, unfortunately, this alternative is 

under-inclusive, hecause the new standards app ly  only ( I )  at thc allocation stage of licensing 

While such expanded opportunities to 

Secoiid NPRM at  7 13. 7 

x 47 C.F.R. $ 4  1.2105(c) and 71.5002 

Swond R&O at  7 26 and n.67. (1 

IO 

I1 

Id. at 11 26. 

See id. at 117 23: 27-42. 
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ploceeclings and ( 2 )  for vacant allotments under exceedingly narrow circumstances.’? And once 

IHO NCE services exist in a given arca: the opportunities lor an applicant for an NCE station for 

inon-reservcd spectrum can be eliminated altogether.” Because the opportunities to petition for 

rcscr\,ation ol‘d new or  vacant allotment for NCE use are limited, they fail to mitigate the strict 

and disinissivc global treatment of NCE applications. which is to automatically disqualify such 

applications for non-reserved spectrum when mut~ially exclusive with a commercial applicant. 

In  sum, the three mitigating factors that the Commission offcrs do not serve to mitigate 

thc harshness of the Commission’s decision as it relates to NCE broadcasting. Chairman Powell 

recently notcd that he “take[s] pridc in the fact that our decisions rest on an extraordinarily strong 

cmpirical rccord.” Clcarly. the S c r o d  R&O falls short ofthis admirable standard as there is no 

cmpii.ical support for the rulc i t  adopts. The public interest in NCE broadcasting deserves greater 

protection than the Commission’s decision provides. 

II. 

I 4  

THE COMMISSION SHOULD CLARIFY ITS SECONDR&O B Y  
ADDRESSING THE SUBJECT OF INTERIM LICENSING 

As the Commission failcd to address how its new policy would affect interim licensing, 

the University requests that the Commission clarify the SecondR&O by addressing i t  now. In SO 

doing. thc C:ommissioii should preserve the iinportanl role of non-profit, noncommercial 

educational broadcasting in returning service to the public, on an interim basis, on a vacated 

channel. Thc IJnivcrsity also submits that to thc cxtent the Commission felt constrained by 

I? 

hefbrc the effective date of these standards . . . and for which wc never opened a tiling window 
to accept applications”). 

sc,c id, at 7 39 (“for FM cliaiincls f i r  which we initiated an allocation proceeding. . . 

I ~: 

14 

See i d  at 1171 33-34, 

12’ri//cn S/aicmcnt olMic’iiacd K. Poo,wll Bcfhrc, /lie Conztni//ee on Commerce, Science, 
cind Ti.uiispor/mion, U n i l d  Slates S~,naic. June 4.2003. 
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..Vu/ional Puhlic Radio 1’. FC’C’. 254 F.3d 226 (D.C. Cir. 2001), that decision is not applicable to 

a n d  in no way limits the Commission’s power i n  regard to interim licensing.” 

In recognition of the valuablc role that inteiiin operators play in restoring service to the 

puhlic, interim operations have given risc to differcnt regulatory treatment.“ For example, the 

C‘nmmission’s policy Iiistorically has hccn “to view the interim operator as a caretaker until a 

regular operator is selected.” and the interim operator therefore must operate on a non-profit 

hasis. 

torrner Rice staiionslx does not rendcr insubstantial the differences between interim and 

pcnnanent operators, specitically the importance of interim operators to quickly restore service 

in thc public intercst while the appropriate pennancnt use of the channel is under consideration. 

For example. during the Commission’s former system of comparative hearings, the Review 

Board recognized that “[ilt makes 110 sense 10 hold the same type of time-consuming hearing to 

rclcct iiii interim opcrator,” because “timc is of the essence” to return service to the public. 

17 That the Commission relaxcd this policy for the purposes ofinterim applications for the 

19 

Sei, ,h’ewu,.k Radio Broudcusling Ass(iciu~ion v. FCC, 763 F.2d 450, 454 (D.C. Cir. 1985) 15 

(noting that courts “have allowed, where warranted, a rcduction in the procedural panoply in 
iiis~ances of intcriin applications”). 
I I1 

I: 

SCC. c>.,q, id 
Public Notice. “Permanent and Intcrim Application Procedures Announced for Authority 

I O  Operate Stations Fonnerly Licensed to Entities Controllcd by Michael Rice,” DA 01 -1441 
(rclcased Ju ly  3, 2001) ciling ,.lngc/c.v Rroudcus/in,y Nrtwork, 54 R R  2d 91 5 ( I  983) at f 5 .  

See Public Notice, “Pcrmaiient and Interim Application Procedures Announced for 
Aurhoi-ity to Operate Stations Fonnerly Licensed to Entities Controlled by Michael Rice,” DA 
01-1441 (released July3,200l).  

I X  

I L l  ./Ingrlc,.~ Rt.oud(.usling /%/work. 96 FCC 2d 5 (Rev. Bd. 1984) at  11 7. 
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Iiitcrim licensing oppnrtunitics cnierge frcqucntly enough to merit a thoughthl approach from 

the Coinmission.’“ 

Givcii the Second I~qiov1  rriitl Ordo. i dismissive treatment of applications for permanent 

licenscs, a n d  its lack of guidance on interim licensing, the University, which has applied to 

vpcrale an NCF station on the facilities fonnerly occupied by KFMZ, is i n  danger ofbeing 

coinplctely shut o u t  of any oppoitunity to meaningfully compete for an interim or permanent 

liccnac. [ t  historically has hccn the Commission’s policy to treat interim operators as 

“carekker[s]” to operate vacated frequencics on a temporary and non-profit basis, and so it is 

quite sti-iking that a n  applicatioii such as that from the University might he deemed ineligible (in 

favor ol‘coninicrcial applicants) froin competing for an interim or pennanent license. This 

suddcn shift i n  policy would deprivc thc public of the valuable services of NCE stations. For 

thcse reasons. thc Second R&O tnerits clarification on the important role of noncoinmercial 

educational serviccs in rcstoring service to the public on an interim basis on a vacated channel 

111. TllE FORMER RICE STATION SITUATION PRESENTS UNIQUE 
CIRCUMSTANCES DEMANDING SPECIAL PROCEDURES LlMlTED 
TO THE FACTS OF THE CASE 

The Commission should expressly recognize that the proceeding to license a new 

opcrator for the foniier Rice station, fomierly KFMZ(FM). 98.3 MHz (Channel 252C2), 

Colunihia. Missouri, presents a special case. Accordingly. as a matter both of equity and of the 

Commission’s inhercnt powcr to act in thc public intcrcst, the Commission should grant a license 

for thc fomicr Rice station under a .sui gcncvis procedure that does not exclude NCE applicants- 

il pi.occtlurc (IisIinct hili those that inay apply in typical Coiiimission licensing procedures. In 

’I’ 

of interim broadcast authority. whilc not liequent, are not novel matters for review i n  this 
collrt”). 

Scr C’onsolirlarud Nine v. FC‘C, 403 F.2d 585; 580 (D.C. Cir. 1968) (noting that “[glrants 
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this way. (lie Commission will he ablc to act expeditiously to return service on the former Rice 

station in ;1 way that best servcs the public intcrest. The University notes that nothing in the NPR 

decision pi-events the Commission from licensing the fonner Rice station through a separate 

process. 

111 thc Second R&O. the Commission rightly afforded NCEs the opportunity to reserve 

vacant allolmcnts, I iut  wrongly denied this opportunity to the University of Missouri with regard 

to Ihc fomicr Rice station. In order for an cntity to utilize the relaxed reservation standard for 

vacant allotments, the allocation proceeding must: ( 1  ) have been initiated before August 7, 2000 

and (2) not have had a tiling window opened for i t  by the Commission.” Application of these 

two rcquirenients to the former Rice station is improper. The Commission could not have 

initiated an allocation proceeding prior io August 7, 2000 due to the pending litigation 

surrounding thc Ricc station liccnscs. In a n y  event, the filing window for the Rice station 

licenses was not opened until  July 16. 2001, twelve days after the D.C. Circuit issued its decision 

i n  iWR.” Furthcrmorc. thc Coniniission’s statement. “[wle offered these goups  an opportunity 

to scttle,”23 is take in the case of the fomier Rice stations.” The University should not be 

punished foi. ciicuinstances beyond its control. 

In thc Univcrsity’s case, the equities militate that it be allowed to compete for intenin 

authority as it has a longstanding interim application in place for the former Rice station’s 

ti-cqucncy. The University must bc allowed to demonstrate the public interest in operating the 

&,wild RbO at 11 39. :I 

2 2  

Authority to Operatc Stations Formerly Licciised to Entities Controlled by Michael Rice,” DA 
01-1441 (releascd July 3 .  2001). 
’i 

S ~ C  Public Notice, “Permanent and Interim Application Procedures Announced for 

Secoizd RRO at 7 41. 

Public Notice, “Window Opened to Permit Settlements for Closed Groups o f  Mutually ?4 

Exc1usiX.e Broadcast Applications,” I6 FCC Rcd 1709 I (200 I ) .  
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fonner KFMZ as an NCE station on a non-reserved channel and must be allowed to compete for 

an interim or pennancnt license for the fomier Rice station. Given the serious allcgations raised 

about the titness of most other applicants for interim authority to operate the former Rice 

station. i t  I S  not unrcasonnhle to cxpcct that the Commission will spend many months, if not 

years. on plcadings and hearings before ultilnatcly ganting a permanent license.2h Recognizing 

the serious loss of service creatcd by so lengthy a process, i t  would serve the public interest in 

rcturiiitig servicc to the comniunity fix the Commission to cstahlish a special process applicable 

only to the unprecedented situation prcscntcd by the former Rice station. 

2 5  

Morcover, under auction procedures, litigation appcars likely to keep the former Rice 

station’a frcqucncy silent for cven longer than under the nonnal process. One of the entities 

either associated with or including Michael Rice could make the highest bid, leading to years of 

litigation as these relatioiiships allow others to challenge the high bidder’s character 

qualifications. Pctitions to dcny would likely cnsue, and the Commission, having rehuffed Mr. 

Rice’s previous attempts to maintain his licenses, would conceivably grant the petition to deny, 

which would theii lead to a coui‘t appeal. While the court appeal is pending, the Commission 

would then he obligcd to hold another auction, excluding a n y  party found “unfit” following the 

lirst auction. But the winning party from the first auction is likely to challenge the grant arising 

froin the second auctioii. This scenario, and all the permutations that an auction proceeding here 

might ci-catc. rcprcscnt a blucprinl for long-term litigation and continued loss ofservice. 

2 5  Fot- example. pleadings filed with thc Commission allege that two of the applicants have 
maiiitainctl close ties to or include Michael Rice, that one application poses potential multiple 
ownership and market conceiitration concerns, while another applicant has been accused of  
fdscly reprcseiiting the availability of antenna facilities. 
211 .Iudicial review ofthe . Y c j t o w /  K&O will cause further delay. 



To prevent such prolonged loss of service to the Columbia community, the Commission 

should instead effectuate a special approach so that i t  can cxpeditiously select an interim and 

permanent licensee through a .cui gcncrls process. The University should be pennittcd to 

participatc notwflithstanding its NCE status. Given the iinpreccdented situation presented by the 

ticed to restore scrb'ice on the formcr Rice station's ficquency, the Commission should proceed 

I n  pu t  this SUI pieri.\ procedure i n  place under its inherent public interest and equity powers 

CONCLUSION 

For the prcceding reasons, the Commission should reexamine and revise its SecondR&O 

so that NCE applicants will be ablc to effectively compete with commercial applicants for 

permanent licenses for channels in the non-reserved spectrum. Furthermore, the Commission 

should fulfill the inission of this proceeding and recognize the fundamental role that interim NCE 

operators serve In returning service to a vacated channel on any portion of the spectrum, reserved 

and non-reserved alike. At a ininimum, the Commission should establish a sui gcneris process to 

i-esol~c the niyriad issues i n  thc case ot'the fonuer Rice stations. 

Respcctklly submitted, 

CURATORS OF THE UNIVERSITY OF 
MISSOURI 

By: /s/ Kathryn R. Schmeltzer 

Kathryn R. Schmcltzer 
Christopher J .  Sadowski 
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Shaw Pittman LLP 
2200 N Street, N.W. 
Washington. 0.C 20037 
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